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SECTION I POLICY STATEMENT
(A) OBJECTIVES/POLICY STATEMENT (49 CFR PART 26.1,26.3)

GoDurham formerly known as Durham Area Transit Authority (DATA) has established a

Disadvantaged Business Enterprise (DBE) Program in accordance with regulations of the U.S.

Department of Transportation (DOT), 49 CFR Part 26. GoDurham is a recipient of

Federal financial assistance from DOT through several programs of the Federal Transit Administration

(FTA), and as a condition of receiving this assistance, GoDurham has signed assurance that it will comply
with 49 CFR Part 26.

It is the policy of GoDurham to ensure that Disadvantaged Business Enterprises (DBEs), as defined in 49 CFR
Part 26, have an equal opportunity to receive and participate in DOT-assisted contracts. It is also our policy:

l. To ensure nondiscrimination in the award and administration of DOT-assisted contracts;

2. To create a level playing on which DBEs can compete fairly for DOT-assisted contracts;

3. To ensure that the DBE Program is narrowly tailored in accordance with applicable law;

4. To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are permitted
to participate as DBEs;

5. To help remove barriers to the participation of DBEs in DOT-assisted contracts;

6. To assist the development of firms that can compete successfully in the marketplace outside the
DBE Program.

7. To assist the development of firms that can compete successfully in the market place outside the
DBE Program; and

8. To provide appropriate flexibility to recipients of Federal financial assistance in establishing and

providing opportunities for DBEs.

Pierre Osei-Owusu, GoDurham’s Transit Administrator, has been designated as the DBE Liaison Officer
(DBELO) and is responsible for implementing all aspects of the DBE Program. Pierre can be contacted at:

Pierre Osei-Owusu,
EEO/DBELO Coordinator
1907 Fay Street

Durham, NC, 27704

P:(919)560-1535 x36214
F:(919) 560-1534
Email: pierre.osei-owusu@durhamnc.gov

Implementation of the DBE Program is accorded the same priority as compliance with all other legal
obligations incurred by GoDurham in its financial assistance agreements with the U.S. Department of
Transportation.

GoDurham has disseminated this policy statement to the Durham City Council, GoDurham employees, all
contractors and subcontractors with whom the agency does business, to disadvantaged business organizations,
non-disadvantaged business organizations and community organizations in the surrounding areas. The
Policy Statement is also posted on the agency’s website, at www.godurhamtransit.org
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SECTION II POLICY STATEMENT
(A) OBJECTIVES (49 CFR PART 26.1)

The objectives are found in the Policy Statement on page one of this program.
(B) APPLICABILITY (4949 CFR PART 26.3)

GoDurham is the recipient of federal financial assistance from the United States Department of
Transportation (US-DOT), acting through such agencies as the Federal Transit Administration (FTA) and the
Federal Highway Administration (FHWA).

(C) DEFINITIONS (49 CFR PART 26.5)
GoDurham will adopt the definitions contained in section 26.5 for this DBE Program.
(1) NON-DISCRIMINATION REQUIREMENTS (49 CFR PART 26.7)

GODurham shall not exclude persons from participation in, deny benefits to, or otherwise discriminate against
any persons in connection with the award and performance of any contract governed by 49 CFR Part 26 on the
basis of race, color, sex or national origin.

Inadministering its DBE Program GoDurham shall not directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or substantially
impairing accomplishment of the objectives of this program with respect to individuals of a particular race,
color, sex or national origin.

(E) RECORD KEEPING REQUIREMENTS (49 CFR PART 26.11)

Reportingto FTA:26.11(b)

GoDurham will submit the Uniform Report of DBE Commitments/Awards and Payments form Bi- annually.
Submission of the first half of the report (101 - 3/31) is due June 1and the second half of the report (4/1-
9/30) is due December 1.

Bidders List: 26.11(c)

GoDurham has created and maintained a bidders list, consisting of information about all DBE and non-DBE
firms that bid or quote on DOT-assisted contracts. The purpose of this requirement is to allow use of the
bidders' list approach to calculate overall goals. The bidders list will include the firm's name, address, firm's
status as a DBE or non-DBE, age of firms; and the annual gross receipts of the firms. We will collect this
information by requiring prime bidders to report the names and addresses of all firms who quote to them on
subcontracts. The form for collecting this information is shown in the Attachments.

(F) FEDERAL FINANCIAL ASSISTANCE AGREEMENT (49 CFR PART 26.13)

GoDurham has signed the following assurances, applicable to all DOT-assisted contracts and their
administration:



(G) ASSURANCE:49 CFR PART 26.13(A)

GoDurham shall not discriminate on the basis of race, color, national origin, or sex in the award and
performance of any federally-assisted contract or in the administration of its DBE program or the
requirements of 49 CFR Part 26. GoDurham shall take all necessary and reasonable steps under 49 CFR
Part 26 to ensure nondiscrimination in the award and administration of federally-assisted contracts,
GoDurham's DBE Program, as required by 49 CFR Part 26 and as approved by DOT, is incorporated by
reference in this agreement. Implementation of this program is a legal obligation and failure to carry out its
terms shall be treated as a violation of this agreement. Upon notification to GoDurham of its failure to
carry out its approved program,the Department may impose sanctions as provided for under 49 CFR Part
26 and may, in appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the
Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

This language will appear verbatim ineachfinancial assistance agreement signed by GoDurham,

(H) CONTRACT ASSURANCE: 49 CFR PART 26.13(B)

GoDurham will ensure that the following clause is placed in every federally-assisted contract and
subcontract:

The contractor, sub-recipient, or sub-contractor shall not discriminate on the basis of race, color, national
origin, or sex inthe performance of this contract. The contractor shall carry out applicable requirements of
49 CFR Part 26 in the award and administration of federally-assisted contracts. Failure by the contractor to
carry out these requirements is a material breach of this contract, which may result in the termination of this
contract or such other remedy as the recipient deems appropriate. Some of these remedies may include, but
not be limited to, imposing liquidated damages, or withholding payments, as may be appropriate.



SECTION 111 ADMINISTRATIVE REQUIREMENTS
(A) DBE PROGRAM UPDATES (49 CFR PART 2621)

Since GoDurham has received a grant of $250,000 or more in FTA planning capital, and or operating
assistance ina federal fiscal year, GoDurham will continue to implement this program until all funds from DOT
financial assistance have been expended. GoDurham will provide to DOT anyupdates representing significant
changes inthe program.

(B) POLICY STATEMENT (49 CFR PART 26.23)
The policy statement is located on page 5 of this document.
(C) DBE LIAISON OFFICER (DBELO) (49 CFR PART 26.25)
GoDurham has designated the following individual as its DBE Liaison Officer:

Pierre Osei-Owusu,
EEO/DBE Coordinator 1907
Fay Street

Durham, NC, 27704
P:(919)560-1535 x36214
F:(919) 560-1534

Email: pierre.osei-owusu@durhamnc.gov

In that capacity, the DBELO is responsible for implementing all aspects of the DBE Program, and will work
closely with GoDurham staff and City Management to ensure that GoDurham complies with all provisions of
49 CFR Part 26. The DBELO has direct, independent access to the Director of Transportation concerning
DBE Program matters. An organizational chart displaying the DBELO's position in the organization is found
in Attachment 1 of this program.

General Duties:
Relative to the DBE program, the DBELO is responsible for, among other duties:

1. Developing, managing,and implementing the DBE Program on a day-to-day basis;
2. Advising the fixed route and Paratransit Managers on DBE matters and achievements; and
3. Acting as a liaison to the Uniform Certification Process (UCP) in North Carolina.

Outreach and Education:

1. Providing outreach to DBEs and community organizations to advise them of
opportunities;

2. Providing DBEs with information and assistance inpreparing bids, obtaining bonding and
insurance;

3. Planning and participating in DBE training seminars;
Providing assistance to DBEs in overcoming barriers in the procurement process 4
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such as inability to obtain financing or technical assistance;

Contract and Procurement Activities:

1. Development of a budget for the implementation of coordinated program elements;

2. Facilitating liaisons with the SBA and other management and technical assistance groups to
maximize assistance to DBEs;

3. Ensuring that bid notices and requests for proposals are available to DBEs in a timely manner;

4. Identifying contracts and procurements so that DBE goals are included in solicitations;

5. Participating in pre-bid meetings to provide firms an opportunity to inquire about GoDurham's
DBE requirements;

6. Providing DBEs with information and assistance in preparing bids, obtaining bonding
and insurance;

7. Placing bid notices in local newspapers, especially publications focused toward the DBE
community;

8. Participating in a statewide Unified Certification Program inaccordance with 49 CFR, Part
26;

Goal Setting:
1.  Working with GoDurham staff to set overall annual DBE goals and project specific DBE goals;
2. Identifying contracts and procurements so that DBE goals are included in solicitations;

Monitoring and Compliance:

5.
6.

Gathering and reporting statistical data and other information required by DOT;

Monitor overall DBE participation, adjusting overall goals and means of achievement as needed;
Analyzing progress toward attainment of DBE goals and identifies ways to improve

progress;

Reviewing third party contracts and purchase requisitions for compliance with this

program;

Identifying interior barriers to DBE participation and implementing strategies to overcome it;
Advising the Fixed Route and Paratransit managers on DBE matters and achievements.

Other GoDurham staff also assists the DBELO with DBE Program implementation including, the fixed
route and Para Transit managers, City's Project managers, Finance & Administrative, Purchasing, and

Legal staff. Some of their responsibilities include:

wRwDN

Providing information to the DBELO on contracting opportunities and purchasing
opportunities, together with a breakdown of subcontracting opportunities;

Consulting with the DBELO on procurement policies and other requirements;
Explaining the DBE participation requirements at pre-bid and pre-proposalconferences;
Ensuring that solicitations contain the requisite clauses and goals; and

Reviewing contract provisions to assure that they comply with applicable law.



(D) DBE FINANCIAL INSTITUTIONS (49 CFR PART 26.27)

(E)

It is the policy of GoDurham to investigate the full extent of services offered by financd institutions that are
owned and controlled by socially and economically disadvantaged individuals in the community, to make
reasonable efforts to use these institutions, and to encourage prime contractors on DOT-assisted contracts to
make use of these institutions.

To date we have identified the following such institution.

Mechanics & Farmers Bank
James H. Sills, IIT (Manager)
116. W Parrish St

Durham, NC 27701 P:
(919) 687-7803 F:
(919)687-7821

Information on the availability of such institutions can be obtained from the DBELO.
PROMPT PAYMENT MECHANISMS (49 CFR PART 26.29)

Prompt Payment: 26.29(a)

GoDurham will include the following clause in each federally-assisted prime contract.

The prime contractor agrees to pay each subcontractor under this prime contract for satisfactory performance
of its contract no later than seven (7) days from the receipt of each payment the prime contract receives from
GoDurham. The prime contractor agrees further to return retainage payments to each subcontractor within
seven (7) days after the subcontractors work is satisfactorily completed. Any delay or postponement of
payment from the above referenced time frame may occur only for good cause following written approval of
GoDurham. This clause applies to both DBE and non-DBE subcontracts.

Retainage: 26.29(b)

The prime contractor agrees to return retainage payments to each subcontractor under this prime contract for
satisfactory performance within seven days after the subcontractors work is satisfactorily completed. Any
delay or postponement of payment from the above referenced time frame may occur only for good cause
following written approval of GoDurham. This clause applies both to DBE and non-DBE subcontracts.

Monitoring Payments to DBEs.

GoDurham utilizes the City of Durham's finance department to process all invoices and payments. The City of
Durham has a staff dedicated solely to the payment of contractor and the tracking of retainage. The staff makes
use of finance software with accounts payable modules that track this information. Additionally, project
managers are assigned to all projects, who track retainage payments and invoices within their departments.

10



(F) DIRECTORY (49 CFR PART 2631)

GoDurham as a member (but non-certifying member) of the North Carolina Unified Certification Program
(UCP). GoDurham utilizes the statewide directory maintained and updated by the North Carolina Department
of Transportation's (NCDOT) that identifies all firms eligible to participate as DBEs. The NCDOT serves as
the lead certifying agency for all DBE firms seeking work on GoDurham contracts. The statewide UCP
directory lists the firm names, addresses, telephone numbers, and types of work the firm has been certified to
perform as a DBE. GoDurham uses the directory as the primary resource in developing overall and contract-
specific DBE goals and conducting outreach and other activities to promote DBE participation in U.S. DOT
contracts. The NCDOT updates the electronic directory by including additions,deletions, and other changes as
soon as they are made. The directory can be accessed through the NCDOT website at: http://www.ncdot.org/
or the City of Durham's website at

www.durhamnc.gov.

(G) OVERCONC ENTRATION (49 CFR PART 26.33)
GoDurham has not identified that over-concentration exists inthe types of work that DBEs perform.
(H) BUSINESS DEVELOPMENT AND MENTORSHIP PROGRAM

GoDurham has not established a business development program. We will re-evaluate the need for such a
program three years at the time we consider our triennial overall DBE participation goal.

(I) MONITORING AND ENFORCEMENT MECHANISMS (49 CFR PART 26.37)

GoDurham will take the following monitoring and enforcement mechanisms to ensure compliance with 49
CFR Part 26.

1. GoDurham will bring to the attention of the Department of Transportation any false,
fraudulent, or dishonest conduct inconnection with the program, so that DOT can take the steps (e.g.,
referral to the Department of Justice for criminal prosecution, referral to the DOT Inspector General,
action under suspension and debarment or Program Fraud and Civil Penalties rules) provided in49
CFR Part 26.107.

2. GoDurham will consider similar action to the extent permitted by applicable law, including
responsibility determinations in future contracts. GoDurham may impose such remedies as are
available under federal, state and local law regulations for non-compliance with the DBE regulation
by a participant in our procurement activities. Such remedies may include, but are not limited to,
withholding of progress payments and contract retention, imposition of liquidated damages,and
termination of the contract in whole or in part.

3. GoDurham will also provide a monitoring and enforcement mechanism to verify that work committed
to DBEs at contract award is actually performed by the DBEs. GoDurham shall monitor and track the
actual DBE participation through contractor and subcontractor reports of payments, and other
appropriate monitoring. GoDurham shall also ensure that DBE participation is counted toward contract
goals and the overall annual goal in accordance with the regulations.

4. GoDurham will keep a running tally of actual payments to DBE firms for work committed to them at
the time of contract award. GoDurham may require prime contractors and DBE subcontractors and
suppliers to provide appropriate documentation to verify such payments. Credit toward overall or

11
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contract goals will only be given upon satisfactory evidence that payments were actually made to
DBEs.

5. GoDurham will certify that it has reviewed contracting records and monitored work sites (within the
state) to ensure that work committed to DBEs at contract award or as a result of modification to the
contract is actually performed by the DBEs to which the work was committed. Monitoring may consist
of scheduled or unscheduled project site visits.

SECTION IV SMALL BUSINESS PLAN -AMENDMENT
(A) OBJECTIVES (49 CFR PART 26.39)

The purpose of the Small Business Participation Plan is to provide the maximum practicable opportunity for DBEs
and small businesses to have access to GoDurham's contracting opportunities. The small business program element
will facilitate competition and create additional opportunities for DBEs and small businesses. GoDurham is
committed to ensuring that qualified DBEs and small businesses have equalaccess to contracting opportunities.
GoDurham will meet its objectives using a combination of the following methods and strategies:

1. Unbundling;: GoDurham, where feasible may unbundle projects or separate large contracts into smaller
contracts which may be more suitable for small business participation. GoDurham will review each
ETA-assisted contract to determine whether portions of the project could be unbundled or bid
separately. The determination will be made based on the estimated availability of small businesses the
ability to provide the specific scope of work and will consider any economic or administrative
burdens which may be associated with unbundling. Correspondingly, GoDurham will encourage its
prime contractors or prime consultants to unbundle contracts to facilitate participation by small
businesses.GoDurham will assist prime contractors or prime consultants in identifying portions of
work that may be unbundled and performed by small businesses.

2. Identify components: GoDurham will review each contract and identify components of the work
which represent subcontracting opportunities where practicable and identify the availability of small
businesses to participate in proportion to total available subcontractors. Prime contractors will be

encouraged to consider small businesses for components of the work for which there is a known
supply of ready, willing, and able small businesses including DBE subcontractors, in preparing their
bids.

3. Outreach and technical assistance: GoDurham staff participates in business outreach workshops,
conferences and other events conducted by local and non-profit agencies. Outreach includes the
North Carolina Department of Transportation Annual Transportation Conference: local Chamber
events; Minority Enterprise Development week; HUB Contractors Reception. GoDurham also

advertises contracting opportunities through various means, including local newspapers, minority-
based publications and trade publications as well on its website. GoDurham will monitor each method
for effectiveness and make necessary adjustments, and efforts as needed based on the program objectives.

(B) DEFINITIONS

Small Business —A small business is an existing small business as defined by Section 3 of the Small Business Act

and the Small Business Administration regulations implementing it (13 CFR, Part 121). Small businesses must meet
current SBA size standards appropriate to the type(s ) of work the firm seeks to perform in DOT-assisted contracts.
A firm is not an eligible small business in any Federal fiscal year ifthe firm (including its affiliates) has had

12



average annual gross receipts, as defined by SBA regulations (see 13 CFR 121.402), over the firm's previous
three fiscal years, in excess of $22.41 million.

Disadvantaged Business Enterprise— A DBE isa for-profit, small business that is at least fifty-one percent

(51%) owned by one or more individuals who are both socially and economically disadvantaged or, in the
case of a corporation, in which fifty-one percent (51%) of the stock is owned by one or more socially and
economically disadvantaged individuals; and whose management and daily business operations are
controlled by one or more of the socially and economically disadvantaged individuals who own it; and meets
all criteria under 49 CFR, Part 26.

An individual cannot be presumed or determined on a case-by-case basis to be economically disadvantaged
if she or he has a personal net worth exceeding $1.32 million (excluding the individual's ownership interests
in the small business concern and his or her primary residence).

The firm must be certified by the North Carolina Department of Transportation (NCDOT in accordance with
49 CFR, Part 26.)

For the purposes of the small business element of GoDurham's DBE Program, small businesses which are
owned and controlled by socially and disadvantaged individuals will be encouraged to seek DBE certification.
Only certified DBE firms will be counted towards DBE race-neutral participation on FTA-assisted contracts.

(C) CERTIFICATION AND VERIFICATION PROCEDURES

GoDurham will accept the following certifications for participation in the small busine3s element of its DBE
program with applicable stipulations:

NCDOT-DBE Certification: Certificationbythe NCDOT which stipulates thatafirm hasbeen determined
tomeet allthe requirements inaccordance with49 CFR Part26. All certification determinationsare
evidenced byaletter of DBE certificationissuedbythe NCDOT.

SBA 8(a) Business Development Certification (as described in 13 CFR Parts 121 and 124) will require
submittal of three years of business tax returns.

(D) PROGRAM ASSURANCES

The DBE Program, including its small business element is not prohibited by state law; Certified DBEs that
meet the size criteria established under the DBE Program are presumptively eligible to participate in the small
business element of the DBE Program;

1. There are no geographical or local preferences or limitations imposed on any DOT-assisted contracts
and the DBE Program is open to small businesses regardless of their location;

2. There are no limits onthe number of contracts awarded to firms participating in the DBE Program and
every effort will be made to avoid creating barriers to the use of new, emerging, or untried businesses;

and

3. Aggressive steps will be taken to encourage minority and women-owned firms participating in the
small business element of the DBE Program that are eligible for DBE certification to become certified.

13



(E) IMPLEMENTATION SCHEDULE

GoDurham will implement the small business element of the Small Business Plan after submitting the plan to
FTA for approval. GoDurham will implement the plan within five (5) months after FTA's approval.

SECTION V GOALS, GOOD FAITH EFFORTS, AND COUNTING
(A) SET-ASIDES OR QUOTAS (49 CFR PART 26.43)

GoDurham does not use quotas in any way in the administration if this DBE Program.GoDurham will not use
race or gender-conscious set-aside contracts for DBEs on DOT- assisted contracts, except that, in limited and
extreme circumstances, when no other method could be reasonably expected to remedy egregious instances
of discrimination. GoDurham may implement race and gender -neutral set-asides to facilitate the participation
of small businesses on DOT-assisted contracts.

(B) OVERALL GOALS (49 CFR PART 26.45, 47)

Inaccordance with 49 CFR Part 24.45(f) GoDurham will submit its goal to FTA on August 1,every three
years. A description of the methodology to calculate the overall goal and the goal calculations can be found in
Attachment A, to this program. Before establishing the overall goal GoDurham will consult with minority,
women's and general contractor groups,community organizations, etc., to obtain information concerning the
availability of disadvantaged and non-disadvantaged businesses, the effects of discrimination on opportunities
for DBEs,and the efforts to establish a level playing field for the participation of DBEs.

Following the consultation, GoDurham will publish a notice of the proposed overall goals, informing the public
that the proposed goal and its rational are available for inspection during regular business hours at GoDurham
main office for 30 days following the date of the notice,and informing the public that GoDurham will accept
comments on the goals for 45 days from the date of the notice. GoDurham will publish the notice in local
newspapers, minority-focused media, trade publications, and on the City of Durham's website.

The overall goal submission to FTA will include a summary of information and comments (if any) received
during the public participation process and responses. GoDurham develops overall goals on October 1 every
third year, unless it has received other instructions from the FTA and/or applicable law. If GoDurham
establishes a goal on an individual project basis, we will begin using our goal by the time of the first
solicitation for a DOT-assisted contract for the project.

Inaccordance with 49 CFR Part 26.47(c), should GoDurham failto attain its overall goalas shown on the
Uniform Report of Awards or Commitments and Payments at the end of any fiscal year GoDurham will
submit a (1) detailed analysis and action plan to the FTA within 90 days of the end of the fiscal year. The
analysis will detail the reasons for the difference between the overall goaland the awards and commitments in
that fiscal year; (2) and establish specific steps and milestones to correct the problems identified in the analysis.
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(D)

(E)

CONTRACT GOALS (49 CFR PART 26.51(D-G)

GoDurham will use contract goals to meet any portion of the overall goal GoDurham does not project being
able to meet using race-neutral means. Contract goals are established so that, over the period to which the
overall goal applies, they will cumulatively result in meeting any portion of our overall goal that is not
projected to be met through the use of race-neutral means, GoDurham will establish contract goals only on
those DOT-assisted contracts that have subcontracting possibilities. We need not establish a contract goal on
every such contract, and the size of contract goals will be adapted to the circumstances of each such contract
(e.g., type and location of work, availability of DBEs to perform the particular type of work).

GoDurham will establish individual contract goals on a contract by contract basis by the DBELO in
conjunction with GoDurham staff. Contract goals will be determined by considering the total dollar value of
potential subcontract awards to DBEs, the total estimated dollar value of potential subcontract awards to
DBEs, the total estimated dollar value of the prime contract, the scope of work to be performed, the
availability of certified DBEs to perform the necessary work, and past experience on similar contracts.

TRANSIT VEHICLE MANUFACTURERS GOALS (49 CFR PART 26.49)

GoDurham requires each transit vehicle manufacturer, as a condition of being authorized to bid or propose on
FTA-assisted transit vehicle procurements, to certify that it has complied with the requirements of this section.
Alternatively, may, at its discretion and with FTA approval, establish project-specific goals for DBE
participation in the procurement of transit vehicles in lieu of the TVM complying with element of the

program.

GOOD FAITH EFFORTS PROCEDURES (49 CFR PART 26.53(A-F)
Demonstration of Good Faith Efforts

The obligation of the bidder is to make good faith efforts to achieve Triangle Transit's DBE goal. The bidder
can demonstrate that it has done so by meeting the contract goal or documenting its good faith efforts.

All bidders agree, by the submission of a bid for work on a project for which a contract is to be awarded by
GoDurham, to ensure that they will not discriminate against DBEs in assembling contract bids and that where
there are contract goals, that they will either present a bid that meets the goals or provide documentation of
good faith efforts made to meet the goals. Failure to make good faith efforts and to adequately document
such efforts to GoDurham will be grounds for disqualifying a bid as non-responsive.

Bidders shall not discriminate on the basis of race, color, national origin or gender in the award and
performance of contracts. GoDurham shall also ensure that all information is complete and accurate and
adequately documents the bidder's good faith efforts before GoDurham commits to the performance of the
contract by the bidder.
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Information to be Submitted

GoDurham treats bidder's compliance with good faith efforts requirements as a matter of bid responsiveness.
All DBE participation and good faith efforts must be identified during the bidding process. Any increase in DBE
participation which occurs after the bidding process will not be considered indetermining the bidder's
achievement of the verifiable goalor its good faith efforts to achieve the goal. The DBELO in collaboration
with GoDurham staff shall make the initial determination as to whether or not the bidder has made sufficient
good faith efforts. In making this determination,the DBELO will only consider documentation provided during
the bidding process.

Each solicitation for which a contract goal has been established will require the bidders to submit the following

information:

1. The names and addresses of DBE firms that will participate in the contract;

2. A description of the work that each DBE firm will perform;

3. The dollar amount of the participation of each DBE firm participating;

4.  Written and signed documentation of a commitment by the bidder to use a DBE sub-contractor whose

participation it submits to meet a contract goal;

5. Written and signed confirmation from the DBE that it is participating in the contract as provided in the
prime contractor’s commitment; and

6. Ifthe contract goal is not met, evidence of good faith efforts.

GoDurham shall use fair and reasonable judgment to determine whether good faith efforts have been made
to attain established contract goals. The following criteria will be considered and should be addressed point
by point in the bidder's good faith efforts submission:

1. Whether the bidder attended any pre-bid, pre-award or other meetings scheduled by GoDurham to
inform DBEs of contracting and subcontracting opportunities and informed DBEs of contracting and
subcontracting opportunities; and

2.  Whether the bidder advertised ingeneral circulation, trade association, and minority-focused media
concerning subcontracting opportunities;

3. Whether the bidder provided timely written notice to a reasonable number of specific DBEs that their
interest in the contract was being solicited; such notice shall include sufficient information about the
project and work to be subcontracted to allow the DBE to make an informed response;

4. Whether the bidder follow-up initial solicitations of interest by personal or telephone contact to DBEs to
determine with certainty whether or not the DBEs were interested;

5. Whether the bidder selected portions of the work to be performed by DBEs in order to increase the
likelihood of DBE participation (including, where appropriate, breaking down contracts into
economically feasible units to facilitate DBE participation);

6. Whether the bidder provided interested DBEs with adequate information about the plans, specifications
and requirements of the contract;

7.  Whether the bidder negotiated in good faith with interested DBEs, not rejecting DBEs as
unqualified without sound reasons based on a thorough investigation of their capabilities;

8. Whether the bidder made efforts to assist interested DBEs in obtaining bonding, lines of credit, or
insurance required by GoDurham or the bidder;

9. Whether the bidder effectively used the services of available minority community organizations; local,
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state, and federal minority business assistance offices; and other organizations that provide assistance in
the recruitment and placement of DBEs;

10. The bidder's record for subcontracting with DBEs and prior contracts as well as its utilization in its bid of
subcontractors and suppliers who would qualify as DBEs.

Administrative Reconsideration

Within five (5) days of being informed by GoDurham that it is not responsive because it has not documented good
faith efforts,a bidder may request administrative reconsideration. The bidder should make this request inwriting to
the following administrative reconsideration official.

Rochelle Parent
Assistant Director of Transportation
101 City Hall Plaza

Durham NC, 27701
Rochelle.Parent@durhamnc.gov

The reconsideration official will not have played any role inthe original determination that the bidder did not
document good faith efforts to do so. The bidder will have the opportunity to meet in person with the
reconsideration official to discuss whether it met the goal or made adequate good faith efforts to do so. The
reconsideration official will send the bidder a written decision on the reconsideration,explaining the basis for the
decision. The result of the reconsideration process is not administratively appealable to the Department of
Transportation.

Good Faith Effortswhena DBE & Replaced

GoDurham will require a contractor to make good faith efforts to replace a DBE that is terminated or has
otherwise failed to complete its work on a contract with another certified DBE, to the extent needed to meet the
contract goal. The prime contractor must notify the DBELO immediately of the DBEs inability or unwillingness to
perform and provide reasonable documentation. In this situation, the prime contractor must obtain GoDurham's
prior approval of the substitute DBE and to provide copies of new or amended subcontracts, or documentation of
good faith efforts. if the contractor fails or refuses to comply inthe time specified, GoDurham may stop all or part
of payment/work until satisfactory action has been taken. If the contractor still fails to comply, GoDurham may
terminate for default.

1. GoDurham requires that prime contractors not terminate a DBE subcontractor (or an approved substitute DBE
firm) on a contract without the prior written consent of GoDurham. This includes, but is not limited to,
instances in which a prime contractor seeks to perform work originally designated for a DBE subcontractor
with its own forces or those of an affiliate, a non-DBE firm, or with another DBE firm.

2. GoDurham may provide such written consent only if GoDurham agrees, for reasons stated inthe
concurrence document, that the prime contractor has good cause to terminate the DBE firm.

For purposes of this paragraph, good cause includes the following circumstances:

1. The listed DBE subcontractor fails or refuses to execute a written contract;

2. The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way consistent with
normal Industry standards. Provided, however, that good cause does not exist if the failure or refusal of the
DBE subcontractor to perform its work on the subcontract results from the bad faith or discriminatory action of
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the prime contractor;
3. The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable,
nondiscriminatory bond requirements.

4. The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness;

5. The listed DBE subcontractor is ineligible to work on public works projects because of suspension
and debarment proceedings pursuant 2 CFR Parts 180,215 and 1,200 or applicable state law;

6. The listed DBE subcontractor voluntarily withdraws from the project and provides to you written notice of
its withdrawal;

7. The listed DBE is ineligible to receive DBE credit for the type of work required;

8. A DBE owner dies or becomes disabled with the result that the listed DBE contractor isunable to complete
its work on the contract;

. GoDurham has determined that the listed DBE subcontractor is not a responsible contractor;

10. Other documented good cause that GoDurham determines compels the termination of the DBE subcontractor.
Provided, that good cause does not exist if the prime contractor seeks to terminate a DBE itrelied upon to obtain
the contract so that the prime contractor can self-perform the work for which the DBE contractor was engaged or
so that the prime contractor can substitute another DBE or non-DBE contractor after contract award.

Before transmitting to GoDurham its request to terminate and/or substitute a DBE subcontractor, the prime
contractor must give notice in writing to the DBE subcontractor, with a copy to GoDurham of its intent to request
to terminate and/or substitute, and the reason for the request.

The prime contractor must give the DBE five days to respond to the prime contractor's notice and advise
GoDurham and the contractor of the reasons, if any, why it objects to the proposed termination of its subcontract
and why GoDurham should not approve the prime contractor's action. If required ina particular case as a matter of
public necessity (e.g., safety), GoDurham may provide a response period shorter than five days. In addition to
post-award terminations, the provisions of this section apply to pre-award deletions of or substitutions for DBE
firms put forward by bidders in negotiated procurements.

GoDurham will include the following language in all bid documents to notify the bidder/offerer's of their
requirement to make good faith DBE recruitment efforts.

The requirements of 49 CFR Part 26, Regulations of the U.S. Department of Transportation, apply to this contract.
Itis the policy of GoDurham to practice nondiscrimination based on race, color, sex or national origin inthe award
or performance of this contract. All firms qualifying under this solicitation are encouraged to submit
bids/proposals. Award of this contract willbe conditioned upon satisfying the requirement of this bid specification.
These requirements apply to all bidder/offerers, including those who qualify as a DBE. A DBE contract goal of 8
% has been established for this contract. The bidder/offerer shall make good faith efforts, as defined in Appendix
A, 49 CFR Part 26 (Attachment 1), to meet the contract goal for DBE participation in the performance of this
contract.

The bidder/offerer will be required to submit the following information: (1) the names and addresses of DBE firms
that will participate in the contract; (2) a description of the work that each DBE firm will perform;(3) the dollar
amount of the participation of each DBE firm participating; (4) written documentation of the bidder/offerer's
commitments to use a DBE subcontractor whose participation it submits to the contract goal; (5) Written
confirmation from the DBE that it is participating in the contract as provided inthe commitment made under (4)
and (5) if the contract goal is not met, evidence of good faith efforts.
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(F) COUNTING DBE PARTICIPATION (49 CFR PART 26.55)

GoDurham will count DBE participation toward overall and contract goals as provided in49 CFR Part 26.55.

1.

When a DBE participates on a contract, GoDurham will count only the value of the work actually
performed by the DBE toward the DBE goal.

Count the entire amount of that portion of a construction contract that is performed by the DBE's own
forces; include the cost of supplies and materials obtained by the DBE for the work of the contract; and
include supplies purchased or equipment leased by the DBE (except supplies and equipment the DBE
subcontractor purchases or leases from the prime contractor or its affiliate).

Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide service,
such as professional, technical, consultant, or managerial services, or for providing bonds or insurance
specifically required for the performance of a DOT-assisted contract, toward DBE goals, provided
GoDurham determines the fee to be reasonable and not excessive as

compared with fees customarily allowed for similar services.

When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted
work will be counted toward DBE goals only if the DBE's subcontractor is itselfa DBE. Work that a
DBE subcontracts to a non-DBE firm does not count toward DBE goals.

When a DBE performs as a participant ina joint venture, count the portion of the total dollar

value of the contract equal to the distinct, clearly defined portion of the work of the contract that the

DBE performs with its own forces toward DBE goals.

Count expenditures to a DBE contractor toward DBE goals only lithe DBE is performing a commercially
useful function on that contract. GoDurham will determine if a contractor is performing a commercially
useful function by considering the following:

a) A DBE performs a commercially useful function when itisresponsible forthe execution of the
work of the contract and is carrying out its responsibilities by actually performing, managing,and
supervisingtheworkinvolved. Toperformacommercially useful function, the DBE mustalsobe
responsible, with respect to materials and supplies used onthe contract, fornegotiatingprice,
determining quality and quantity,ordering the material,and installing(whereapplicable) and
paying forthe materialitself. Todetermine whether DBE is performing acommercially useful
function, GoDurhamwill evaluate the amount of work subcontracted, industry practices,whether
theamountthe firmistobepaidunderthe contractiscommensurate withthe work itis actually
performing and the DBE credit claimed for Its performance ofthework, and other relevantfactors.

b) A DBE does not perform a commercialy useful function if its role is limited to that of an extra
participant ina transaction, contract, or project through which funds are passed in order to obtain
the appearance of DBE participation. In determining whether a DBE is such an extra participant,
we will examine similar transactions, particularly those in which DBEs do not participate.
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d)

h)

Ifa DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its
contract with its own work force, or the DBE subcontracts a greater portion of

the work of a contract than would be expected on the basis of normal industry practice for the type
of work involved, we will presume that it is not performing a commercially useful function.

When a DBE is presumed not to be performing a commercially useful function as provided in the
above paragraph of this section,the DBE may present evidence to rebut this presumption. We will
determine ifthe evidence presented provides proofto the extent that we rescind our original
decision. A reversal decision will only be made when it is determined that the firm is performing a
commercially useful function given the type of work involved based on prevailing and normal
industry practices.

Inaccordance with 49 CFR Part 26, GoDurham decisions on commercially useful function
matters are subject to review by FTA, but will not be administratively appealable to DOT.

If a firm is not currently certified as a DBE in accordance with the standards of subpart D of this
part at the time of the execution of the contract, do not count the firm's participation toward any
DBE goals, except as provided for in §26.87(1) of 49 CFR Part 26.

GoDurham will not count the dollar value of work performed under a contract with a firm after it
has ceased to be certified toward our overall goal.

GoDurham will not count the participation of a DBE subcontractor toward the prime contractor's
DBE achievements or our overall goal until the amount being counted toward the goal has been
paid to the DBE.
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SECTION VI CERTIFICATION

(A) CERTIFICATION PROCESS AND DECISIONS (49 CFR Part26.61-26.83)

GoDurham (the City of Durham) is a member of the Unified Certification Program (UCP) administered by the
North Carolina Department of Transportation (NCDOT). Certification decisions will be made using the
process and standards of 49 CFR, Part 26.

(B) UNIFIED CERTIFICATION PROGRAM

GoDurham (City of Durham) is a member of the Unified Certification Program (UCP) administered by the
North Carolina Department of Transportation (NCDOT). NCDOT is the only agency within the state which
certifies DBE firms. The NCDOT may certify firms doing business in the state of North Carolina. Firms
whose primary place of business is outside the State of North Carolina can be certified provided that the firm

had previously obtained DBE certification from its home state UCP.

(C) CERTIFICATION APPEALS (49 CFR Part 26.89)

Any firm or complainant may appeal NCDOT's certification decision to the US DOT. Such appeals may be

sent to:

U.S. Department of Transportation Office of CivilRights 1200

New Jersey Ave., S.E.
Washington, DC 20590
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SECTION VI COMPLIANCE AND ENFORCEMENT
(A) INFORMATION, CONFIDENTIALITY, COOPERATION (49 CFR PART 26.109)

GoDurham will safeguard from disclosure to third party’s information that meets the requirements of
confidential business information, established by applicable federal, state, and local law.

Notwithstanding any contrary provisions of state or locallaw, we will not release personal financial
information submitted in response to the personal net worth requirement to a third party (other than DOT)
without the written consent of the submitter.

(B) MONITORING PAYMENTS TO DBES

GoDurham will require prime contractors to maintain records and documents of payments to DBEs for three
years following the performance of the contract. These records will be made available for inspection upon
request by any authorized representative of GoDurham or the FTA. This reporting requirement also extends to
any certified DBE subcontractor.

GoDurham will monitor payments to DBEs. GoDurham will review payments to DBE subcontractors to
ensure that the actual amount paid to DBE subcontractors equals or exceeds the dollar amounts stated in the
schedule of DBE participation.
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SECTION VIII EXHIBITS
(A) ORGANIZATION CHART
(B) LINK TO DBE DIRECTORY
(C) MONITORING AND ENFORCEMENT MECHANISMS
(D) FORMS FOR DEMONSTRATION OF GOOD FAITH EFFORTS

(E) LINK TO 49 CFR PART 26
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EXHIBIT A
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EXHIBIT B

The most current database of DBE firms serving the state of North Carolina can be found at:
https://www.ebs.nc.gov/VendorDirectory/VendorDirectoryDBE.csy



https://www.ebs.nc.gov/VendorDirectory/VendorDirectoryDBE.csv

EXHIBIT C

Monitoring and Enforcement Mechanisms/Legal Remedies

I TRANSPORTATION
CITY OF DURHAM

GoDurham has available several remedies to enforce the DBE requirements contained in its

contracts, including but limited to, the following:

1.
2.

Breach of contract action, pursuant to the terms of the contract;

Liquidated damages to prime contractors as specified in contract terms for commitment to
awarding sub-contracts to DBE firms

Monitor records of all progress payments to DBEs through monthly reports from prime
contractor. Records will be periodically verified by obtaining certified statements from DBE
subcontractors.

Monitor progress of DBE's work through on-site reviews and communications with DBEs.
Conduct any additional investigation that may be necessary due to lack of proper record keeping;
failure of the prime contractor to cooperate; failure of DBEs to cooperate;

visible evident of unsatisfactory performance;other evidence as may warrant further
investigation.

In addition, the federal government has available several enforcement mechanisms that it may apply to

firms participating in the DBE program, including, but not limited to, the following:

1.
2.

Suspension or debarment proceedings pursuant to 49 CFR part 26;
Enforcement action pursuant to 49 CFR part 31;

3. Prosecution pursuant to 18 USC 1001
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I TRANSPORTATION
CITY OF DURHAM

DBE Compliance Monitoring Report

Company: Date:
Type of Work Done: % of Work Done:
Company Address:
Contact Person/Number: Contract Start Date:
Amount paid so far: Contract End Date:
Inspector(s) Location:
(O) Satisfied

(X) Requires Action
(N/A) Not Applicable

Comments:

Work start time

Speed of work

Communication with contractor during project

Number of people working

Safety Compliant

Type of material used for the work

Quality of work done

Hazards signal signs and tags used during work

Time work was completed

Overall Satisfaction of job done

Please provide any additional comment in the box below
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EXHIBIT D

Forms below shows “Demonstration of Good Faith Efforts.”

*f;i TRANSPORTATION
CITY OF DURHAM

DISADVANTAGED BUSINESS ENTERPRISE UTILIZATION

The undersigned bidder/offerer has satisfied the requirement of the bid specification
in the following manner.

The bidder/offerer is committed to aminimumof % DBE utilization on this contract.

The bidder/offerer iscommitted to a minimum of 26 DBE utilization on this
contract, and shall submit documentation demonstrating good faith efforts toward this
goal.

Name of Bidder/Offerer's Firm:

State Registration Number:

By:

Signature Title
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*
I TRANSPORTATION
CITY OF DURHAM
LETTER OF INTENT

Name of Bidder/Offerer's Firm:

Address:

City: State: Zip:

Name of DBE Firm: Address:

City: State: Zip:

Telephone:

Description of work to be performed by DBE firm:

The bidder/offerer iscommitted to utilizing the above-named DBE firm for the work
described above. Theestimated dollar value of thiswork is

Affirmation

The above-named DBE firm affirms that it will perform the portion of the contract for the
estimated dollar value as stated above.

By:
Signature Title

If the bidder/offerer does not receive award of the prime contract, any and all
representations in this Letter of Intent and Affirmation shall be null and void.
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EXHIBIT E

The most current copy of 49 CFR Part 26 can be found by going to the following wed address:
https://www.ecfr.gov/cgi-bin/text-
1dx?SID=752fd7dcd2363d4615624¢eaf7dd4cS5ad4&mc=true&node=pt49.1.26&rgn=div5

Alternatively you can follow the link: https:/www.ecfr.gov/cgi-bin/ECFR?page=browse; in the drop

down menu, select "Chapter 49 —Transportation" and click "Go"; select "Volume 1" underneath "Subtitle
A-Office of the Secretary of Transportation"; and finally select part "26".
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